10044270560

** " "IVED

Zood ' ELECTICH .
et 1SSION Peﬂ(lns
OFFICL I* GENERAL .
s Cole
Mare Enk Ehas Washengten, DC 20008 2003
moan (202) 434-1609 MHONE 202 38 0600
wa  (207)654-5126 ™ 202 4% 1690
sus, MEhss@perkmesose com W perhmecoie com
July 21, 2008
§ -
EX HAND DELIVERY m
£ 22
Thomasema Duncan, Esq N :?:_'3
General Counsel - =m
Federal Election Commussion 3 A
999 E Street, NW w =22
Washington, D C 20463 -
o
Re: MUR 6021
Dear Ms Duncan

Thus 13 the response of Senator John Kerry and Kerry-Edwards 2004, Inc (“the Campaign™),! to
the complamt filed with your agency by Ralph Nader Over the last several years, Nader and hus
supporters have brought numerous actions 1n vanous forums—ncluding this Commssion—
alleging a vast, illegal conspiracy to keep Nader off the 2004 pressdential ballot Courts and this
agency have consstently and repeatedly rejected their clams See, ¢ g, Nader v Democratic
National Commutiee, No 07-2136, 2008 WL 2174238 (D D C May 27, 2008), In re Nader, 588
Pa 450 (2006), Fulam v McAslgffe, No 04-cv-6973, 2005 WL 2276881 (SDN Y Sept 19,
2005), MUR 5509 (finding no reason to beheve)

Because the Commission has already considered and dismissed a case nvolving the same
achivity at 1ssue here, see MUR 5509, and because this action 13 dilatory, the Commission should
exercise 1ts prosecutonal discretion and dismiss

In addition, the Commussion should dismiss the claims against Senator Kerry and the Campaign
because they are wholly without ment Nader accuses Senator Kerry and the Campaign of

! The complmnt mentions John Kerry for Premident, Inc , an enhity which has been termnated, but
does not name 1t as a respondent
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accepting prohibrted corporate contnbutions 1n the form of legal services, and fiuling to report
those contnbutions Thas 13 both false and unsupported by the complamt’s factual allegations
To the extent-the Kerry-Edwards Campaign undertook ballot acoess itigation 1n 2004, 1t did so
through pasd staff and volunteers, 1n a manner entirely consistent with the Federal Election
Campaign Act "FECA™) The complant provides no specafic factual allegations demonstrating
otherwise, and therefore must be dismissed Ses Statement of Reasons, MUR 4960

L Background

Thus 15 yet another 1n a long line of cases mn which Ralph Nader and his supporters have wasted
valuable court and agency resources with mentless litigation concerming elections 1n which they
gamered almost no support at the ballot box

In 2004, Ralph Nader was on the presidential ballot 1n 34 states and the District of Columbia In
the remmining 16 states, Nader was disquahified, not as the result of some unlawful “conspiracy,”
but because federal or state courts, after fall and fiur hearings, determined that he had not
quahfied n those states,2 or mmply because Nader himself failed to meet the mmimum
requirements for acceas to the ballot After all the votes were counted, Nader-Camejo received
less than one-third of one percent of the popular vote, with zero electoral college votes ?

Rather than accepting the voters’ decisive rejection of a Nader presudency, Nader and lus
supporters have repeatedly filed baseless liigation m state and federal courts and agencies,
alleging a vast consprracy and violations of vanious federal and state laws For example, 1n 2004,
a supporter of Ralph Nader filed a complaint with this Commussion, asserting, mer alia, that the
Kerry-Edwards Campaign and other respondents made impermussible expendstures mn an effort to
keep Nader off the ballot The Commussion found no reason to believe that respondents violated
thelaw See MUR 5509

In 2008, supporters of Nader filed a lawsuit against Senator Kerry, the Democratic National
Comnuttes (“DNC™), and others 1n faderal district court, alleging that defendants conspired to
keep Nader-Camejo off the 2004 ballot m violation of 2 U S C §§ 1983 and 1985 Fulam, No
04-cv-6973, 2005 WL 2276881 The court emphatically dismssed the case, stating “‘[M]erely
resorting to the courts and being on the winming mde of a lawsuit does not make & party’

3 See, ¢ g, Nader v Connor, 388 F 3d 137 (Sth Cir 2004), Nader v Kerth, 385 F 3d 729 (Tth Cir
2004), Nader v Brewer, 386 F 3d 1168 (9th Cir 2004), Nader v Ill State Bd of Elsctions, 354 1 App
3d 335 (2004), In re Nomunanion of Nader, 580 Pa 134 (2004), Kucera v Bradbury, 337 Or 384 (2004)

3 See, ¢ g, Scott Shane, Nader Is Left With Fewer Votss, and Frvends, After '04 Race, N Y
‘Times, Nov 6. 2004
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responsible for depriving & piantiff of lns nghts * Jd at *3n4 The court noted that the case
was “yet another 1n a long line of cases 1n which” the courts were misused to pursue a polstical

agends-that could not be “sccomplishied] at-the ballot-box ™ Id at *1

In recent months, Nader humself has filed four complamnts about the same alleged conspiracy,
wasting significant court resources through a senes of manipulative maneuvers and duphicative
filngs In October 2007, Nader and several of his supporters filed suit m the Superior Court for
the Dastnict of Columbia aganst mumerous defendants including the Democratic National
Commuttee, the Kerry-Edwards Campaign, and Senstor John Kerry  Nader alleged that, n
violation of state tort law and federal constitutional law, defendants conspired to keep Nader off
the Presidential ballot n numerous states through ballot access hitigation The very next day,
plantiffs filed a virtually sdentical complamnt 1n the Eastern Dastrict of Virgimia, alleging the
same ficts and causes of action, but namung different defendants Nader v MeAxliffe, No 1 07-
cv-1101 In November, the District of Columbia case was removed to federal court ¢ In March
2008, the Eastern District of Virginia transfesred the Virgima case to the Distnict of Columbia

In Apnl 2008, piantiffs instiated yet another achion  Once again, plamntiffs named as defendants

the DNC, the Kerry-Edwards Campaign, and Senator Kerry, among others, and alleged an
unconstitutional conspiracy to keep Nader off the ballot

In May 2008, the District Court for the District of Columbia dismissed plamtiffs’ first Distnict of
Columbia complamnt for lack of junsdiction and for failure to state a claim upon which relief
could be granted The court held, mter alia, that defendants’ ballot access litigation constituted
protected First Amendment activity Defendants had petiioned the government for redress of
grievances and were immune from habulity for such activity under the First Amendment Nader,
No 07-2136, 2008 WL 2174238 at *11-15 Motions to dismuss 1n the action onginally filed n
Virginia, and the most recent Distnict of Columbia action, are currently pending

With this complant, Nader has filed yet another action about the same alleged “conspiracy "
Once agan, lus complaint should be dismissed without further proceedings

4 Nearly two months later, plamtiffs amended thesr complamt m an cffort to evade federal court
changed nothing about the facts or nature of the myury alleged, they mmply deleted

Junschction They
Counts Il and IV of ther onginal complmnt, whach had alleged violations of 42 US C § 1983, and then

moved to remand  Subsequently, they abandoned their effort fo remand
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IL The Commission Should Exercise Its Prosecutorial Discretion and
Dismiss thu Duplicative and Dilatory Complaint

Claims that are duplicative of earlier dismissed filings deserve only low pnorty on the
Commussion’s docket See General Counsel’s Report, MUR 5699 So too do clmims that are
stale Id, see also General Counsel’s Report, MUR 4516 Exercising its prosecutonal
discretion, the Commussion has previously dismussed duplicative and dilatory claims, even when
not entirely time-barred See, ¢ g, General Counsel’s Report, MUR 5699 at 2 (“While
respondents may have had reporting obligations that are not time barred, 1n reviewing both the
ments and the procedural posture of MUR 5699, n hght of the Comnussion’s previous findings
and concilistion agreement in MUR 5225, and 1 furtherance of the Commussion’s pnionties and
resources relative to other pending matters on the Enforcement docket, the Office of General
Counsel believes that the Commuasion should exercise its prosecutonal discretion and dismiss
the matter " (citing Heckler v Chaney, 470U S 821 (1985))

Conmstent with past practice, the Commission should dismmss this case It 1s both duplicative of a
case previously dismissed, and stale

As noted above, Nader supporters filed a substantially umilar complaint to the mstant one 1n
2004 See MUR SS509 That case raised different legal claims, but focused on the same activity
the ballot access Iitigation engaged 1n by vanious supporters of the Kerry-Edwards Campaign
On March 3, 2005, the Commusmon found that there was no reason to believe that the Kerry-
Edwards Campaign or the DNC violated FECA The General Counsel’s Report noted that
candidates’ efforts to deny ballot access to an opponent are “undertaken for the purpose of
influencing an election” and are a permusstble use of public funds First General Counsel’s
Report, MUR 5509 at 6 (quoting AO 1980-57) Further, the General Counsel observed that the
ballot access activities at 1ssue appeared to “constitute “volunteer’ efforts excluded from the
definttion of contnbuton " /d at 8 (quoting 2 U S C § 431(8)(B)(1)) Because the Commussion
has already considered the 2004 ballot access litigation and concluded that there was no reason
to believe Senator Kerry or the Campuign committed any violation, this duplicative filing should
be asmgned low prionty

In addition, Nader sat on lus supposed FECA cla:ms for nearly four years, filing this complamnt
only after purmung, and losing, amlar claims 1n numerous other forums The elapsed time
makes it difficult, if not impossible, for the agency to investigate and for respondents to defend
In hight of the duplicative and dilatory nature of this complmnt, consistent with past practice, the
Commission should exercise its prosecutonal discretion and dismuss  See MUR 5699, MUR
4516
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IIL. The Complaint Fails to Set Forth Speeific Facts which, if Proven True,
“Weuld Constitute 2 Vielation of FECA by -
Senater Kerry or the Kerry-Edwards Campagn

The complaint against Senator Kerry and the Campaign also warrants unmediate dismissal on
the ments

A person who believes a violation of the Federal Election Campaign Act (FECA),2USC §
441a(a)(1XA) has occurred may file a complamnt with the Commussion /d § 537g(a)(1) Only
where there 13 “reason 10 believe” that a violation has been, or 13 about to be, commutted, does
the Commission have power to mvestigate alleged FECA violations I/d § 437g(a)(2) The
Commission may not find “reason to behieve™ uniess the complamt sets forth sufficient specific
facts, which, if proven true, would constitute a violation of FECA See 11 CFR § 111 4(d)(2),
Statement of Reasons, MUR 4960, see also First General Counsel’s Report, MUR 4545 at 17
(“Whle the available evidence 15 madequate to deterrune whether the costs of the Tran Trip
were properly paid, the complainant’s allegations are not sufficient to support a finding of reason
tobelieve ") Unwarranted legal conclusions from asserted facts or mere speculation wall
not be accepted as true, and provide no independent basis for investigation See Statement of
Reasons, MUR 4960

A.  The complaint alleges scant facts with regard to Semator Kerry or the Kerry-
Edwards Campaign.

This complant fauls to sstisfy the requements for further investigation With regard to Senator
Kerry, the complaint makes virtually no allegations whatsoever It merely alleges that Senator
Kerry told the Associated Press that, although he respected others’ efforts to challenge Nader’s
ballot petstions, he would “never ask another candidate to abandon an election bid,” Compl at
49, 1 168, and that a law firm that has represented the Senator and his wafe 1n other matters acted
improperly while representing another chient, the DNC, id 49,1169 The complaint does not
assert, oven 1n conclusory terms, that the Senator participated 1n any litigation whatsoever, or
that he 1n any way violated FECA This 1s simply not enough to provade a basis for
mvestigation

The complant 18 amularly lackwng with respect to the Kerry-Edwards Campaign It asserts that
the Campaign participated 1n a vast conspiracy to keep Nader off the ballot, and that this
conspiracy was pursued through ballot access itigation But the only factual allegations it
presents 18 that the Kerry-Edwards Campaign was aware of and benefited from the ballot access
Istigation, and that the Campaign participated m some litigation through pad staff and volunteer
lawyers Ses, eg,id at 6, 8, 52, 56, 65, 87 As discussed further below, this umply does not
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constitute a violation of FECA or Commussion regulations, and 13 imnsufficient to meet the
standard for reason to believe See MUR 4960

B. Ballot access litigation 15 protected under the First Amendment and a permitted

expendture under FECA.
Litigation to keep an opponent off the ballot 13 notillegal Rather, 1t 13 fully protected by the
First Amendment Nader, No 07-2136, 2008 WL 2174238 at *1, 11-15 Asthe D C Dustinct

Court recognized in 1ts May 27 ruling, the Supreme Court’s Noerr-Pemmngton doctnine holds
that defendants who petition the government for redress of gnevances, including through
Ihigation n court, are “immune from liability for such activity under the First Amendment " Jd
at *11 (cting Covad Comm ‘cns Co v Bell At Corp , 385 F 3d 666, 677 (D C Cir 2005)) S
Though sham Iitigation receives no protection, the D C District Court expressly held that the
ballot access itigation engaged 1n by defendants—i e , the litigation at 1ssue 1n both tius
compiamnt and the dismissed court case—was nof sham Iitigation See id at *1, 11-15 The
Court explained “[A]nticipating a legal campaign in the contingency of a polstical opponent’s
entry mto a race 13 different from knowingly filing challenges that one knows af the time of filing
to be false or baseless The plamnt:ffy have proffered no evidence nor rused any allegations that
the defendants presented claims that they knew to be false or baseless ” /d st *13 (emphasis in
ongmnal) (internal citations omutted) “[T]he First Amendment cannot be abrogsted umply by
:ﬂmﬁum‘upﬂdwymﬂﬂmﬂbﬁe;ﬂaﬂmﬁrwﬂmm” Id o
12

Furthermore, Commission regulations pernut respondents to spend funds “to further [the)
candidate’s campaign for election to the office of President or Vice President of the United
States™ 11 CFR §9002 11(a)(1) Contesting an opponent’s access to the ballot falls squarely
withuin this category See MUR 5509

C.  Awareness of ballot access ht:gation and use of volunteers and paid legal services
does not constitute a viclation of FECA or Commission regulstions.

Despite the complaint’s hyperbolic and conclusory language, the only specific violation of
FECA asserted against the Campaign 1s that the Campuign accepted prolubsted corporate
contnbutions m the form of legal services, and fhiled to report those contnbutions Ses Compl ,

$1308-312 Tius 1s both false and unsupported by any specific factual allegations

3 See also Cal Motor Transp v Trucking Unhmased, 404 U S 508, 510 (1972), Umed Aine
Workers of Amenca v Penmington, 381 U S 657 (1965), RR Prenidents Conference v Noerr Motor
Frewghs, Ino , 365 U 8 127, 138 (1961)
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The complaint states that individuals employed by the Campaign participated 1n ktigation 1n
New-Hampehire, id -8, 65, § 232; that indivaduals-who-clamed to have some affiliation with
the Kerry-Edwards Campaign participated n Iitigation in Flonda, od at 56, { 191, and
Washington State, sd at 87, § 294, and that the Campaign was informed about litigation 1n
Anzona, id st 52,1173 The complaunt also repeatedly asserts that the Campaign benefited
from the volunteer activity of other lawyers and individuals Ses, ¢ g,id at 6 None of this
constitutes a violation of the Act

The Campaign has every nght to pay staffers to engage i ballot access Iitigation See supra at
II A It also has the nght to use unhmited volunteer lawyers The Act provides that “[t]he value
of services provided without compensation by an mdividual who volunteers on behalf of &
candidate or political comnuttee 1s not a contnbution” 2U SC § 431(8)XBX1), see also 11
CFR §10074

The complaint pomnts to no specific facts indicating that the attorneys were not 1n fact volunteers
That they may have continued to recesve compensation from thesr law firms for their other work

15 immatenal—as long as they were not compensated for therr volunteer work See AO 1979-58
(law partner’s volunteer activity 1n support of candidate did not constitute contnbution from law
firm, notwithstanding that partner continued to recerve compensation from firm), accord AO
1980-107 Nothing in the complant indicates that the volunteers for the Kerry-Edwards
Campuaign were compensated 1n any way for their work

Because the complaint does not provide evidence or specific factual allegations upon which one
could reasonably conclude that the Campaign recetved a prolubited contnbution, 1t does not meet
the threshold for reason to believe Unwarranted legal conclusions from asserted facts and mere
speculation are simply not sufficient See Statement of Reasons, MUR 4960, Statement of
Reasons, MUR 4869, Statement of Reasons, MUR 4850

Moreover, not only does the complant Iack the requisite specificity and evidence, but the vast
majority of volunteer (and paid) lawyening :dentified by the complamt was, according to the
complamt, performed for the DNC or other organizations or individuals—not for the Campaign
In effect, the complamt recogmzes that the Campaign engaged 1n only limited, and wholly
permussible, htigation, 1t seeks to impute the activities of other organizations to the Campaign
For example, the complaint emphasizes that the 527-respondents had the intention of benefiting
the Kerry-Edwards Campugn Compl at 6 But an intent to benefit a candidate simply does not
?mﬂnoﬁ!mdam-pmyMMomdlmﬂyMeommthpm
& campaign
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Finally, the complaint’s effort to manufacture a legal violation by suggesting that there was
mappropnate coordination between the DNC and the Kerry-Edwards Campaign 15 wholly
unavatling At-most, the factual allegstions presented suggest-that-the Campaign knew of, and
approved of, the DNC’s hitigation strategy See Compl at 48, § 167 (descnibing an email
regarding ballot access litigation that was allegedly written by a consultant to the Kerry-Edwards
Campaign, and then used by the DNC) But the Commission has never construed the law to
require allocation to contnbution or expenditure hmits of all political party disbursements made
with & campaign’s knowledge or for tsbenefit See, ¢g, 11 CFR §106 I(c) (a political
commuttee 13 not required to atinbute its personnel and overhead costs to any particular candidate
unless the expenditures “sre made on behalf of a clearly dentified candidate and the expenditure
oan be directly attnbuted to that candidate™)

In short, the Kerry-Edwards Campaign’s limited involvement in ballot access litigation, and 1ts
awareness of the Iitigation engaged m by others—both on a volunteer and paid basis—simply
does not constitute a violstion of the Act The complamt completely fails to provide any specific
factual allegations, let alone evidence, to support a finding of reason to beliove

IV. Conclusion

For the reasons detmled above, the Respondents respectfully requests that the Commission
dismiss the complaint and close the matter immediately

Very truly

Marc Enk Ehas
Kate Andnas
Counsel to Senator John Kerry and Kerry-Edwards 2004, Inc



